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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

‘:Gm-ﬁc.m.... AUSTIN ’ J ' s LA J-w} ad 274

7.¢.S

Honorable Tom ¥, Colamsan, Ir,
County Attorney
Angelina County
lufkin, Texas

Dear Sir:
Re

Lufkin {s a ¢ity of more than

inheditants and provide.
otion or appolintment
anothér Justioce of the Peacse

ber 19, 1940, requesting an opin-
be question as is herein stated

0lq 23756 of the Reviged Civil Statutes of

idés 'Whore there is a city of eight
bitants or more in a justice precinot,

8 Of the peace shall he elected,' 1In

» Seotion 18, of the Constitution the same

Provision appears in identical words.

"the City of Lufkin, Texas, is located 1a Pre-
¢inct pumber one of Angnlina County. Acoording to the
Podoral Census of 1940, this oity contalns more than
9,500 inhabitents, The oity snd justice precinot no.

one of which it is a part has only one justioe of the
Peace,
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"Under the articles oited, it is mandatory
on the commissioners court of this county to recog-
nize the faot that Lufkin 1s & city of more than
8,000 {nhaditants and provide for the eleoction, or
to appoint, another justice of the peace for [re-
oinot no. one?

"Ordinarily where the word 'shall' is used in
q statute it is oconstrued to be mandatory, whils the
word may is permissive. However 'shall' statutes are
sometimes considered by the courts to de directory
only. This statute 1s construed in willieams v,
Castlemen, 112 T. 193, 247 S, W, 283, dut this point
is not disoussed,

»It 4s my opinion that, while the language of the
statute is mandatory, due to th:.iroat discretion given
the commissioners ocourt in dete ning the dboundaries
of the precinots, and sinoe sotion by the ocourt is
necessary defore a justioe of the peace could be elected
for the second place, the statute is direotory oaly.

"I will appreciate an opinion of the department
on this guestion.* |

Section 18 of Article V of the State Constitution
Teads as follows,

ngach organized ocounty in the State now or here-
after existing, shall be divided from time to time, for
the convenience of the people, into precknots, not
less than four and not more than eight, The present
county oourt shall make the first division, 3Subsequent
divisions shall be made by the commissioners court, pro-
vided for by this Constitution, In each such proofnot
there shall be elected at each di-ennial electicn, one
Justice of the Peace and one Constable, esach of whon
shall hold his office for two years and until his sucoes-
80r shall bde elected and qualified; provided that in
any precinot in whioh there may be a oity of 8,000 or
more inhabitants, there shall be elected two Justices
of the Peace, Xaoh County shall im like manner de divid-
ed into four commissioners'precincts in each of which
there shall be elected by the qualified votere thereof’ “
one county commissioner, who shall hold his office for
two years and until his sucocessor shall dbe elected and
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qualified., The county commissioners so ochosen with
the County Judge, as presiding officer, shall com-
pose a county commissioners court, whioh shall exer-
ol se such powers and jurisdiotiom over all eounty
business, as is conferred by this Constitution and
the laws of the State, or as may be hersafter pre-
scriped,.”

The Supreme Gourt of Texas in the case of Williams
Y. OCastleman, 247 8. W, 203, smong other things, ssid:

"The commissioners ocourt, dy a valid order, having
determined that there was in Justice Precinct No. 1
of 8tephens Qounty, & eity of over 8,000 people uper
the offioclal snnouncement of sush feot, and the eatry
of the order, the offiocs of an additional Justice of
the Psace for the preocinot, orsated dy the Constitution
dbut awaiting the determimtion of faoct by the Commis-
sioners Court (the agency designated dy the Constitu-
tion for such purpose), came into deing, and thencefor-
ward was an existing office. 8ince the office came
into existence and was not rilled, it was vacant, , . .
The ocomuiassioners oourt, bdeing the constitutional and
statutory agenoy seleoted to fill vacanoies had author-
ity to rill this vacancy, State Constitution, Article
¥V, Beotion 28; Revised Statutes, Artiocle 2288, . . ."

The above mantioned case reviews and discusses the
entire history of the sudjeot of the powers and rights of the
commisaioners courts to oreate such Justioe precinots, shange
their doundaries, eté. amd further holds that the commissioners
court has the right and authority to determine the population of
@ olty or preoinot without relying upon or taking into consider-
ation the last preceding Federal Census,

Commissioners sourt of each county is required dy astat-
ate %o lay off the ocounty into justice ocourt precinots, not
less than four nor more than eight in number, and Just as in the
case of ocommissioners precincts, the commisesioners cotrt has
POwer to re-decide the doundaries from time to time s conven-
ience may dioctate. The commissioners court has disoreticnary
Power also in determining whether the doundaries of an existing
Precinct are convenient #ithin the meaning of the stetute, and
12 not vound to acoept the latest census snumeration as deter-
Rining whether a oity within any proposed prscinct has a popu-
lation of 8,000 or more. Tex. Jur. Volume 26, page 792,
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v "

In each precinct of an organitzed county, the elec-
tion of a Justice of the Peace {or two Justioes in each pre-
einot in which there may be & eity of 8,000 or more inhadi-

tants) at sach di-ennial period is ordained by the Constita-~
tion and statutes above referred to.

%e believe that the provisions of the Constitution
above quoted and Article 2378, Yernon's Anncotated Civil Stat-
utes, providing "where there is a eity of 8,000 inhaditants
or more in a justice precincet two Justices of the Peace shall
be slested” is mandatory and ocsnnot agree with your eonelusioa
that these provisions are directory only. Therefore, you are
respectfully advised that it is the opinion of this Departament
that where a olty is located in a Justioce precinet and has a
population of 8,000 inhabditants or more as shown by the last
preceding Fesderal census, as in the instant case, it 1s manda-
tory that the coamissionsrs ecouwrt appoint another Justios of
the Peace for smich preocinot, unless ths coanissioners should
deteraine and find as a matter of faot that since the first
day of April, 1940, the date as of whioh the last Federal Census
was taken, tle population of the sity had decreased and has now
a populntion of less than 8,000 inhaditants.
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Trusting that the foregolng fully answers your inquiry,
we are :

Yours very truly

ATTORNEY GENZRAL OF TEXAS

o [cleell e ..

Ardell Williams
Assistant
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